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LYNCH, Circuit Judge. M chael Cody pledguilty in 1992 to

conspiringtoinport and di stri bute over 1000 pounds of marijuana and
tobeingafeloninpossessionof afirearm At his pleahearing, Cody
told the court that he was on the drug lithium the court inquired
whet her the drug affected his ability to think normally, and Cody tw ce
answered that it did not. After the pl ea hearing, Cody wote the court
several letters askingtow thdrawhis plea onthe groundthat |ithium
didinfact soinfluence his judgnent at thetinme of his pleaasto
render the plea involuntary. The letters also suggested, as a
secondary matter, that his attorney had pressured hi mto plead guilty.
The court ordered the case to conference to address the i ssues rai sed
intheletters. At the hearing, while Cody continued to be represented
by the same | awyer, his attenpt to wi t hdraw hi s pl ea was heard and
rejected, and the court proceeded to sentence himto 14 years in
prison. No appeal was taken.

As aresult of his pleabargain Cody recei ved the benefit of
a sentence of about half the guideline range for his crinmes. Not
content, in 1995 he persisted in trying to vacate the plea after
sentencing by filing a petitionunder 28 U.S.C. § 2255. After sone
procedur al del ays and m shaps not pertinent here, his petition was

deni ed i n February 2000. Acconpanyi ng t he deni al was a certificate of



appeal abi lity, which we construe as rai sing two i ssues: first, whet her
Cody' s pl ea was vol untary; second, whet her hi s counsel was i neffective
either inpermttingthe pleatogoforward or inrepresenting Cody in
his attenpt to have the pl ea withdrawn. W affirmthe district court's
denial of the § 2255 petition as to both issues.?

l.

Cody was i ndicted in October 1990. The crim nal conduct to
whi ch he eventual Iy pled guilty invol ved a schene by Cody and sever al
codef endants to i nport and di stri bute approxi nat el y 20, 000 pounds of
mar i j uana fromCol onbi a. The gover nnent had strong evi dence t hat Cody
was t he organi zi ng f orce behi nd t he scherme: he suppl i ed over $65, 000 t o
purchase the shiptobeusedininportingthe drugs and hiredits crew
menbers. Further, there was evi dence t hat Cody gave one of the crew
menbers (who, as it happened, was a cooperating w tness) a
sem aut omat i ¢ handgun, instructing himin ataped conversationthat if
certain persons attenpted to acconpany the drugs onthereturntrip,

they were to be shot and their bodies dunped overboard.

! Cody has al so briefed the i ssue of whether prejudicial
error occurred as a result of the trial court's failure to
apprise himof his right to appeal. W consider this issue
insofar as it relates to the voluntariness and ineffective
assi stance clains, see infra n.3. But otherwise, as an
i ndependent claim it was not part of the certificate of
appeal ability and hence is not properly before us.
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On Sept enber 26, 1990, Cody was arrested. G ven the quantity
of drugs and presence of guns involved in the crines charged, Cody
faced a sent enci ng gui del i nes range of 295 to 353 nonths. Fol |l owi nga
period of negotiation, heenteredintoawittenpleabargainwiththe
government. As part of the bargain, the governnent agreed to recomend
t hat the court depart downward and sentence Cody to only fourteen
years, based on the fact that Cody suffered frompost-traumatic stress
di sorder as a result of having served in Vietnam

Cody pled guilty on January 31, 1992. At the pl ea heari ng,
t he court went through the usual Rule 11, Fed. R G im P., litany and
Cody assured the court that his pleawas free and voluntary. The court
subsequent |y asked Cody i f he was t aki ng any nedi cati ons t hat woul d
affect hisability tothink normally. Cody responded, "I' mgiventhe
drug li thium your Honor, but that doesn't affect ny train of thought

or anything." The court foll owed up, asking Cody if he felt as t hough
he knew what he was doi ng at the hearing. Cody said that he did.
After the court concluded that it was satisfiedas tothe vol untariness
of Cody's pl ea, Cody's attorney approached t he bench to poi nt out that
t he pl ea agreenent cont enpl at ed a downwar d departure for di m ni shed
capacity. Counsel statedthat neither he nor Cody believedthat this

conditioninterferedw th Cody' s ability to understand t he hearing, but

he suggested that the court address the i ssue for the record. The



court then posed the questiondirectly to Cody, who affirnmed that the
condition did not inpede his judgnment in any way.

I n t he nont hs bet ween Cody' s guilty pl ea and hi s sent enci ng,
Cody sent threeletterstothetrial court. Inthefirst letter, he
stated in effect that he wished towithdrawhis guilty plea onthe
ground that at the tinme of his plea he was under the i nfl uence of
drugs. He further accused hi s attorney of having pressured hi minto
t he pl ea and of i gnoring his phone calls sincethe pleahearing.? In
the next two letters, Cody made vari ous conpl aints regarding his
medi cal condition, tothe effect that thelithiumnedicationfor his
post-traumati c stress syndrone rendered hi m"i ncapabl e of functi oni ng
normal ly."

I n June 1992, thetrial court held a dispositionhearingin
whichit first addressedthe issuesraisedinCody' s letters. Cody's
attorney expressed uncertainty as to whether Cody wi shed himto
continue as his |lawer. The court asked Cody whet her he wi shed to
continue with the same counsel, and Cody answered t hat he di d, both

t hr ough counsel and directly tothe court. Cody's attorney noted at

2 Specifically, the letter stated: "The day | pleaded I
told Your Honor | was under the influence of drugs. The only
reason | said | understand [was] because | was told to by ny
attorney. Under all these conditions, | would |like the plea I
agreed to nullified, as | was not in condition to even
understand it, and have asked ny attorney to put a notion in
nunerous tines to have the plea dropped, which he has not done.
| want to go to trial to prove ny innocence."
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several points that he found hinmself inadifficult position, intwo
respects. First, he found it difficult to advocate in favor of
wi t hdrawi ng Cody' s guilty pl ea given his belief that the pl ea agreenent
he had negoti ated with t he gover nnent had been hard-won and was i n
Cody' s best interest. Second, Cody's counsel rai sed concerns about the
et hical dilemma in which he found hinsel f, inthat he was hesitant to
take a position that m ght be considered at odds with his prior
representations to the court that Cody was conpetent to plead.
Nonet hel ess, given that he was to conti nue as Cody's counsel, he
presented (w t hout endorsi ng) Cody's argunent that the pl ea shoul d be
vacat ed pursuant to a court investigationonthe effects of his lithium
medi cati on on his conpetence to pl ead. Later inthe proceedi ng, Cody
reaffirmed that he had "perfect faith”" in his attorney and wi shedto
continue as his client. Cody has never all eged t hat he was i nconpet ent
to make rational decisions during this second heari ng.

The court deni ed Cody's notiontow thdrawhis plea, finding
t he grounds for the notioninplausibleinlight of the court’'s |long
experience dealingw th Cody andits specific recollectionof the plea
hearing. The court proceeded to sentence Cody to fourteen years'
i nprisonment, per the government's reconmendati on under the plea
agreenent .

Cody di d not appeal. Hereturnedtothe courts three years

later tofilethe 8§ 2255 petition at i ssue here, this tinme represented
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by new counsel. The petition alleged, inter alia, that (1) Cody's
guilty pleawas enteredinvoluntarily andinviolationof thiscourt's
Rul e 11 jurisprudence requiring aninquiry as to the effects of a
def endant' s nmedi cati on on his capacity to pl ead; and (2) Cody's counsel
had provi ded i neffecti ve assi stance by failingto stop or correct the
Rul e 11 hearing and by conti nuing to represent himduring the pl ea
wi t hdrawal hearing despite an actual conflict of interest.

The petitionwas initially heard by a nmagi strate judge who
recommended its denial. The district court judge (a different judge
fromthe trial court judge) adopted t he recormended deci si on. Cody now
appeal s.

1.

We begi n by fixingthe scope of our review. Althoughthe
i ssue has not been addressed by the parties, Cody is procedurally
barred fromrai sing his claimthat his plea was i nvoluntary. Cody
never directly appealed the trial court's denial of his nmotionto
w thdraw his guilty plea, and he has failed to show cause for this
defaul t. W thout a showing of cause (and prejudice), "the
voluntariness and intelligence of aguilty pleacan be attacked on
collateral reviewonly if first chall enged on direct review. " Bousley

v. United States, 523 U. S. 614, 621 (1998).3

3 Cody i ndependently raises in his brief the issue of the
trial court's failure to apprise himof the right to appeal his
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Nonet hel ess, al t hough the cause and prejudi ce standard
precl udes Cody's involuntary pleaclaim it does not preclude his

i neffective assi stance claim See Knight v. United States, 37 F. 3d

769, 774 (1st Cir. 1994) ("[T]he failure to bring a claim of
i neffective assi stance of counsel on direct appeal is not subject to
t he cause and prej udi ce standard."). Indeed, ordinarily a coll ateral

proceedingis the preferabl e vehicle for anineffective assi stance

claim United States v. Adempj, 170 F. 3d 58, 64 (1st Cir. 1999).
Thus, we entertain Cody' s petitiontothe extent that it challenges his
guilty pleaonthe groundthat it resulted fromineffective assi stance
of counsel. On this issue, we review the trial court's |egal
concl usi ons de novo, whilereviewngits findings of fact for clear

error. See Famlia-CGonsoro v. United States, 160 F. 3d 761, 764-65 ( 1st

Cir. 1998).

sent ence. See Fed. R Cim P. 32(c)(5). Even were we to
interpret this claim as an attenpt to show cause for not
appeal ing the denial of his notion to withdraw his guilty plea,

the claimwould fail. Rule 32(c)(5) violations are consi dered
harm ess unless the defendant actually [|acked independent
know edge of his right to appeal. See United States .

Torres-Qtero, 192 F. 3d 12 (1st Cr. 1999). Cody has not nade
any affirmative clai mthat he | acked such know edge, but instead
clainms only that "there is no evidence" he had such know edge.
Wthout an affirmative denial that he knew of his right to
appeal, there is no basis to find prejudice as a result of the
trial court's Rule 32(c) violation.
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Cody' s i neffective assi stance cl ai mhas two prongs. He
clainms, first, that his counsel shoul d not have permtted hi mto pl ead
gui l ty, and second, that havi ng done so hi s counsel | abored under an
actual conflict of interest inattenptingto argue for aw thdrawal of
Cody's plea at the plea w thdrawal hearing.

As tothefirst prong, inorder to succeed, Cody nust prove
by a preponderance of the evi dence that his counsel unreasonably erred
inpermtting himto plead guilty, and that prejudiceresulted. See

Strickland v. Washi ngton, 466 U. S. 668, 687 (1984). Cody has not net

t hi s burden. The essence of his argunent is that thetrial court's
Rule 11 inquiry was i nsufficient withrespect tothe effects of his
medi cati on on his conpetence to pl ead, and that his counsel erred by
not stoppi ng or correcting the proceedi ng accordingly.4 But there was
no error inthe court's inquiry, and so no error by counsel in not
objecting to the proceedi ngs.

When a defendant in a Rul e 11 hearing confirns that heis on
medi cation, the district court has a duty to inquire into the

def endant' s capacity to enter a plea. Mranda- Gonzalez v. United

States, 181 F. 3d 164, 166 (1st Cir. 1999); United States v. Parra-

| banez, 936 F. 2d 588, 594 (1st Cir. 1991). The "better practice" isto

4 Cody has never alleged that at the time of his plea
hearing, his counsel independently had reason to know that his
medi cati on rendered hi minconpetent to pl ead.
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identify the drugin question, howrecently it has beentaken andin

what quantity, and the drug's purpose and effects. United States v.

Savi non- Acosta, 232 F.3d 265, 268 (1st Cir. 2000).

Here, thetrial court | earned that the def endant was t aki ng
lithiumas a nedication and that he was on |lithiumthat day (presunably
inthe prescribed dose); further, fromcounsel's rem nder that Cody
suffered frompost-traumatic stress syndrone, the court couldinfer
that the lithiumwas prescribed for that condition. Mst inportantly,
t he court specifically inquiredwhether Cody's nmedication affected his
ability to make reasoned deci si ons; Cody unequi vocal | y answer ed t hat
[ithium"doesn't affect ny train of thought or anything.">®

Thus, this caseis not controlled by the case relied upon by

Cody, Parra-1banez, supra, where, after | earning that the def endant was

on tranquilizers, the court failedto followup with any question
what soever about whet her the defendant's nedi cation affected his
conpetence to pl ead. By contrast, here the court asked that questi on
directly, twice, andtw ce received an affirmative response. Wil e the

court m ght have probed further into the purpose and effects of

5 The court also was able to observe Cody's appearance
and deneanor as he answered questions throughout the coll oquy,
and it saw nothing to underm ne Cody's assurances. See Savi hon-
Acosta, 232 F.3d at 269 ("Courts have commonly relied on the

defendant's own assurance . . . that the defendant's mnd is
clear. Further, the defendant's own performance in the course
of a colloquy may confirm . . . his assurances.” (citations
omtted)).
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[ithium it at | east conducted the m ni mumi nquiry required, and thus
Cody' s counsel di d not unreasonably err by not choosingto halt the
proceedi ngs or to advise the court to pursue further inquiry.
We turn, then, to Cody's next clai m-- nanely, that he never
had a fair chance to argue for a withdrawal of his pl ea because his
attorney | abored under an actual conflict of interest at the hearing

wher e the i ssue was heard. See Cuyler v. Sullivan, 446 U. S. 335, 348

(1980); see also United States v. Sanchez-Barreto, 93 F. 3d 17, 20 (1st

Cir. 1996) (plea w thdrawal hearing is critical stage of cri m nal
proceedi ng to whi ch Si xth Anmendnent right to effective assi stance of
counsel attaches). |In order to succeed on an actual conflict of
i nterest theory, Cody nust showthat his counsel (1) coul d have pursued
sone pl ausi bl e Ii ne of argunent at the pl ea wi thdrawal hearing but (2)
failed todo soduetoaconflict withcounsel's other interests or

| oyalties. Bucuvalas v. United States, 98 F. 3d 652, 656 (1st Cir.

1996). Cody cl ai ns that his counsel | abored under an actual conflict

of interest at the pleaw thdrawal hearinginthat he could not fully
bring hinself to argue that Cody' s |ithiummedi cati on rendered him
i nconpetent to pl ead, for counsel did not wi shto suggest that he had

previ ously been ineffective in permtting the plea to go forward.?®

6 Besides claimng that his |ithiumnedication rendered
hi minconpetent to plead, Cody also clained in his letters and
at the plea withdrawal hearing that his counsel pressured himto
pl ead by threatening to withdraw if Cody insisted on going to
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Cody' s conflict of interest claimfails because he has fail ed
to showthe plausibility of his claimthat his |ithiumnmedication
rendered hi mi nconpetent to pl ead; thus we need not even reach t he

second prong of theBucaval as test. (. Bucaval as, 98 F. 3d at 656-57

(rejecting actual conflict claimonthe groundthat all ow ng def endant
to testify in his own defense would not have been a plausible
alternative defense strategy).’ Cody's counsel did, after all,
articul ate Cody's argunent that his pl ea be wi t hdrawn subsequent to

clinical scrutiny of his allegations that lithium affected his

trial. In United States v. Sanchez-Barreto, supra, we
recogni zed an actual conflict of interest at a plea wthdrawal

heari ng where the defendant alleged that his attorney had
earlier pressured himto plead guilty in order to hide the
attorney's lack of trial preparation. However, in arguing this
appeal, Cody focuses on the lithium claim and makes only
desultory nention of his prior allegations of being pressured by
his attorney. He does not devel op an argunent that his attorney
was i neffective in pressuring Cody to plead. Further, Cody has
not requested an evidentiary hearing as to whether his attorney
pressured him to plead. Thus, w thout deciding whether an
attorney's threat to withdraw unl ess t he def endant pl eads guilty
constitutes an ethical violation or could otherwi se giveriseto
a conflict of interest as in Sanchez-Barreto, we consider Cody
to have waived any conflict of interest claim he m ght have
pursued on this basis. C. United States v. Rosario-Peralta,

199 F.3d 552, 563 n.4 (1st Cir. 1999) (issues raised in a
perfunctory manner on appeal deened wai ved).

U The first prong of the Bucaval as test acts as a check
on the possibility of a defendant twisting a nmere conflict of
opinion as to what is in the client's best interests into a
“conflict of interest” between client and attorney.
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conpetence to pl ead; the court rejectedthe argunent. Cody suggests
t hat nore conpetent counsel woul d have previ ously i nvesti gated t hose
al | egations and forcefully presented themto the court. But he offers
no proof that such investigati on woul d have yielded the fruit of a
pl ausi bl e argunment. Specifically, he offers neither proof that a
prescri bed dose of |lithiumhas the potential to render one i nconpet ent
t o pl ead nor proof that he was suffering such effect at thetine of his
pl ea heari ng.

Cody argues that he has not had adequate opportunity to
present such proof duetothe district court's refusal to afford hi man
evidentiary hearing. But "[w hen apetitionis brought under section
2255, the petitioner bears the burden of establishingthe needfor an

evidentiary hearing." United States v. M@ 11, 11 F. 3d 223, 225 (1st

Cir. 1993). Cody had, by the tinme he filed his petition, anple
opportunity to collect evidence to establish such need: e.g.,
docunent ary evidence fromnedi cal reference books describing the
relevant effects of lithium or an affidavit fromhis doctor or hinself
di scussing the history of his lithiumtreatnment. Because he has
present ed no such evidence alongw th his petition, he has no basis to
demand an evi denti ary hearing and, |i kew se, no basis to establishthe
pl ausi bility of the argunent he cl ai ns hi s counsel shoul d have nore

forcefully made.

-13-



The judgnment of the district court dism ssingthe § 2255

petition is affirned.
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